y=w x. = "IP 1 

» * + 

- 
- 

* 
1 
- — 
- 
- 
* 
3 — — 


| For Explaining and Amending 
The ACT for che 


Better Regulation of 


_ TJURIMEFS. 


4 


0 
: 
: 


a + 


_— 


| 
| 


= 
— 
. 
* 
k , 
* * 
. 
_ * 
. * 
a. *1 
_ Bb 
% * 
3 \ 
EF \ Ts. . wm | 
12 * 
| 
7 A Me 1 
i 
— 
A 0 
* „ 
x2 — 4 
— - 
— 
7 * © 
-—_— y ow 
yo $4 
* was 
— - 
we T3 
1 
o 


—— 


„ 


2 


wo „ 9 ere. 


IREASONS? 


For Explaining and Amending 
The ACT for the 


Better Regulation of 


IKE, 


In a Lett to the Right Honourable, 


ARTHUR ONSLOW, Eſq; 
Speaker of the Houſe of Commons: 


Concerning a Clauſe in that AC T, which 
gives a Power to the Maſter of the Crown 
Office to ſtrike Juries for the Trial of the 
Subjects of England, at the Motion of the 
King's Attorney, in Actions, Informations, 
or Indictments for Miſdemeanors brought 


at the King's Suit. 
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REASONS for explainin 
and amendins, QC. ; 


HE Law for the better Regu- 
lation of Juries hach been in 
many reſpects a beneficial 
Law; but there is a Clauſe in 
that Act, which deſerves the graveſt Con- 
ſideration, before it ought to be conti- 
nued for any: longer Term than that 
which now is near expiring. This 
Clauſe, Sir, is conceived in the following 
Words : . 


wn And 


464 


„And Whereas lome Doubt hath 
10 been conceived touching the Power of 


«his Majeſty's Courts of Law at Weft. 
(66 Minſter, to appoint Juries to be (truck 
ec before the Clerk of the Crown, Maſter 
cc of the Office, Prothonotaries, or other 

te proper Officer of ſueh reſpective Courts, 
« for the Trial of Iſſues depending in the 
"© ſaid Courts, without the Conſent of 
© the Proſecutor, or Parties concerned 
« jn the Proſecution or Suit then depend- 
* ing, unleſs ſuch Iſſues are to be tried 
ce at the Bar of the ſame Courts; Be. it 
ec declared and enacted by the Avtijortty 
ce aforeſaid, That it ſhall and may be'law- 
ful to and for his Majeſty's Courts of 
« King's Bench, Common Pleas, and 
„ Exchequer, at Weſtminſter, reſpective- 
ce jy, upon Motion made on behalf of 
ce his Majeſty, his Heirs, or Succeſſors, 
c or on the Motion of any Proſecutor 
cc or Defendant in any Indictment or In- 
« formation for any Miſdemeanor, or 
Information in che Nature of a Quo 
Varranto 
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| [7 ] 
Varranto, depending or to be brought 
ce or proſecuted in the ſaid Court of 
« King's Bench, or in any Information 
< depending or to be brought or ptoſe- 
* -cuted in the ſaid Court of Exchequer, 
. or on the Motion of any Plaintiff or 
Plaintiffs, Defendant or Defendants, 
« many Action, Cauſe, or Suit whatſo- 
ce ever, depending or to be brought and 
e carried on in the ſaid Courts of King's 
« Bench, Common Pleas, and Exche- 
te quer, or in any of them; and the ſaid 
te Courts are hereby reſpectively autho- 
& rized and required, upon Motion as 
«aforeſaid, in any of the Caſes before 
“ mentioned, to order and appoint a 
« Jury to be ſtruck before the proper 
* Officer of each reſpective Court, for 
ce the Trial of any Iſſue joined in any 
ce of the ſaid Caſes, and triable by a Jury 
c of Twelve Men, in ſuch manner as 
ce Special Juries have been, and are uſually 
cc ſtruck in ſuch Courts reſpectively, up- 
, Trials at Bar had. in the ſaid Courts; 
e which ſaid Juries ſo ſtruck as aforeſaid, 
6e ſhall 


8 


er!! 
© ſhall be the Jury returned for the Trial 
of the ſaid Iſſue. Fe 2 


- Having thus laid the Clauſe before you, 
I ſhall offer to you ſuch Obſervations as I 
have' made upon the Deficiencies of this 
Act, and the alarming Tendency of that 
ti Clauſe, You, Sir, are a moſt 
roper Patron, becauſe you are a moſt 


| diſcerning and dilintereſted Judge of all 


ſuch Obſervations. Nor is it alone your 
Glory to cheriſh-and defend the Caule of 
Truth, of Liberty, and of your Country; 
but your Power and your Courage to 
maintain this Cauſe, are equal to that 
tender Affection with which you always 
eſpouſe . An 83 
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REASONS for explaining 
andamendine the Aft forthe 
better Regulation of Furies. 


HE N this Law was obtained, 
which was expreſly intended 
to preſerve the Integrity and Impartiality 
of juries in Trials of Property, by di- 
recting that they ſhould be choſen by Bal- 
loting, even where the Value might ſcarce- 
ly exceed the Sum of Forty Shillings; 
our Liberties, our Lives and Reputations 
were (till left to be try'd without that Se- 
curity which was thought neceſſary, and 
which was provided by this Act in Mat- 
ters of ſuch inferior Concern, and of ſo 


1. 


. poor a Value. 


5 By this Act the moſt ſacred Rights 
of Engliſimen were not only left ſtill to be 
try'd without the Security of Balloting, 
but likewiſe by the Clauſe for ſtriking Spe- 
cial Jyries in the Trial of any Indictment 
or Information for a Miſdemeanor, the 
i 8 Libertics 


[ 70 ] X 
Liberties and Characters of, the Subjects of 
England are under a greater Diſadvantage 
from the Law, than ever they were, under 
even the worſt and moſt oppreſſive Reigns 


which we read of in the Engliſ Hiſtory. 


3. By the Common Law of England, 
]uries are to be returned by the Sheriff of 
the County, wherein the Fact which is 
laid in the Indictment or Information 
is alledged to have been committed: 
Now in London and Middleſex the She- 
riffs are choſen by the Common Hall of 
the City of London; ſo that the Officer 
returning Juries. for the Tryal of Miſde- 
meanors, with in London or Middleſex, 
uſed ro be an Officer of Popular Elec- 
tion. And or Advantage ariſing from 


this, was always of infinite Importance 


to the People, in their having an Offi- 
cer of their own chooſing, to return 
Juries of indifferent Perſons for the Tryal 
of Proſecutions which were brought by 
the Crown againſt the Subject; inſo- 
much that the Court in Charles the Se- 
| | |  cond's 


71 
cond's Time, violently ſeized on the Char- 
ter of London, chiefly to accompliſh their 
oppreſſive and enormous Deſign of tak- 
ing the Election of the Sheriffs from the 
People, and making them by the Nomi- 
nation of the Crown. 


4. By the afore- mentioned Clauſe in 
this Act, the Attorney General is impow- 
ered to demand a Special Fury in any 
+ Proſecution for a Miſdemeanor; which 
Special Jury, by the Practice of Weft 
minſler Hall, allowed and confirmed by 
this Act, is ſtruck, not by the Sheriff 
of the County, but by the Maſter of the 
Crown Office, who names, according to 
his own Arbicrary Pleaſure, a Liſt of 
Forty-eight Freeholders, of whom Twelve 
muſt peremptorily be Jurors to ſerve on the 
Tryal. This Clauſe therefore actually 
takes away the Common Law of England, 
and virtually repeals the moſt ſacred Part 
of the Charter of London, defeating the 
Privilege of the People in electing their 
Sheriffs, (whereſoever ſuch Elections are 

1 eſtabliſhed). 
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eſtabliſhed) defeating this popular Privi- 
lege, by depriving thoſe Sheriffs of their 
Office in recurning of Juries for the Tryal 
of Miſdemeanors. And what is more 
to be conſidered and feared, this Clauſe 
not only deprives the Sheriff of his Of- 
fice, not, only prevents him from re- 
turning of Juries in ſuch Caſes, but like- 
wiſe transfers his Office to the moſt 
improper Perſon, inveſting the Maſter of 
the Crown Office with the Sheriffs moſt 
eſſential Function, and appointing that 
Juries ſhall be ſtruck even for trying 
the Pleas of the Crown, not by the equal 
Method of Balloting, nor yet by the Sub- 
ſtitute of the People, but by an Officer 
of the Crown, an Officer who always is 
in the Creation of the Crown, whoſe 


Office is not Annual, like the Office of 


a Sheriff, but is diſcharged by the ſame 
Perſon as long as he lives; who, if -he 
be originally corrupt and choſen for his 
proſtitute Diſpoſition, or if he be after- 

wards corrupted by the Influence of 
Courts and Miniſters, will be the Col- 
| 14 © NG legue 


[38 J 
legut of an Attorney General, and che 
Slave of the Adminiſtration, * 


5. The Attorney General for the time 
being, may file an Information ex officio, 
againſt any Perſon for a Miſdemeanor 
committed either by Speaking or Writing; 
ſo that the Attorney General, by his in- 
timate Correſpondence witch the Maſter 
of the Crown Office, may in times to 
come, whenever wicked and corrupt 
Mien ſhall happen to diſcharge thoſe Of- 
fices, as certainly as Forry-eight Frehuldert 
can at any time be found in a County, 
throughly diſpoſed to 1 40 wich the 
Views of a Court, oppreſs, impoveriſm 
and impriſon the beſt and moſt innocent 
Subjects of this Kingdom, either to gra- 
tify his own Paſſions, or to flatter the 
Ambition and Revenge of his Friends in 
Power. By which Alarming Methods; all 
the excellent Checks and Securities of 
Grand Juries, and of Petey Furies, which 
the Laws have provided for the Preſerva- 
tion of Innocence, and for the Barrier 

againſt 


Haw] - / 


_ - againſt Oppreſſion, will be loſt; or what 


is more grieyous, they will be made uſe- 
leſs to the People; ſince the Attorney 
General ex officio proceeds without the Uſe 
of a Grand Jury, and, in conjunction 
with the Maſter of the Crown Office, 
may render Petty Juries of no Uſe at 
all, unleſs it be to ſanctify the Oppreſ- 
fion of Innocence, and to glut the Ven- 
geance of Arbitrary Miniſters. 


6. The Maſter of the Crown Office 
may often, through the Byaſs of frail-and 
corrupt Nature, become unduly attached 
to an. Adminiſtration, and governed by 
the Inſtructions of an Attorney General; 
in which Caſe, whilſt this Officer ſhall, at 
_the Attorney General's Motion, and by his 
Direction, ſtrike Juries for the Tryal. of 
the Attorney General's own Proſecutions, 
the Attorney General, in Fact, both Pro- 
ſecutes and Trys the Party accuſed; fo that 
if ever this ſhould happen, our Liberties 
will, by the Clauſe which introduced the 
Practice, be utterly aboliſhed; our Forms of 
| fue 
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Juſtice will become Snares for the De- 
ſtruction of the moſt Innocent; and our 
Laws, which ſanctify thoſe Snares, will be 
found a moſt. grievous Curſe upon the 
People. For it will be impoſſible undet 
this Management, that any Man in Eng- 
land, whom the Attorney General proſe- 
cures, ſhould ever be acquitted by the Jurors 
who try him, whatever Innocence may 
appear in the Party, or whatever Malice 
in the Proſecution; ſince where the Attor- 
ney General is equally concerned by his 
Official Authority in carrying on the Pro- 
ceſs, and by his ſecret Influence in nomi- 
nating the Jurors, it is ſcarcely to be con- 
t that he will ever allow of a Jury to 
be ſtruck, who ſhall, on their hearing the 
Merits of the Cauſe, be likely or even at 
Liberty to find the Party Not Guilty. And 
though any particular Attorney General 
ſhould happen to be greatly honeſt, and 
ſhould abhor to pack a Jury: of byaſſed or 
prejudiced Men, yet whilſt every Attorney 
General may cauſe a Jury to be packed, and 
may have too much Share in the ſtriking 

3 of 
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of Jurors, every Man in England is at the 
Mercy of the Attorney General. 


7. This Clauſe and this Practice will 
therefore aboliſh the moſt valuable Bleſ- 
{ings of the Brizifs Conſtitution ; ſince the 
Liberty, Character, and Fortune of eve- 
ry Britiſh Subject will be in the Pow- 
er of that Man, whom che Miniſters for 
the time being ſhall be pleaſed to ap- 
point or continue Attorney General. 
And if ever a Miniſtry ſhall ariſe, to 
whom Lawleſs Oppreſſion ſhall be 
either pleaſing or uſeful, the Attorney 
General for the time being muſt hold 
his Office by oppreſſing the People, and 
muſt ſubmit to the infamous Drudger , 
or elle muſt renounce the alluring Profits 
of ſuch a terrible Employment; fo that 
one ſingle, ſhort, and comprehenſive 
Clauſe, which was not underſtood when 
it Was inſerted, and which probably Was 
ſuffered to pals becauſe it was not un- 
det ſtood, will moſt effectually invalidate 
Volumes of Laws, which have been 


made 
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made for the Security of Libetty. Nor 
is it impoſſible, in the ſtrange Viciſſitude 
of Human Affairs, that the very Mini- 
ſters, who are at this time in Authority, 
may one Day themſelves, or their Friends, 


fall into the Snares of this very Clauſe; ſo 


that thoſe who ſhall happen to ſupplant 
and ſucceed them, may direct Proſecu- 
tions againſt them. In which Caſe, if 
their Succeſſors ſhall happen to be wick- 
ed or violent Men, the very Attorney Ge- 
neral, who drew this Claule, may himſelf 
be under the Neceſlity of uſing it in Pre- 
judice to thoſe, for whoſe Service alone it 
was intended, who, I believe, never were 
apprized of the Ends to which it might be- 
come ſubſervient. And though his un- 

ueſtioned Integrity ſhould be always 
Gita, as it ever hath been, ſuperior to all 


Temptations or Neceſſities, yet neverthe- 


leſs, he will be diſplaced by Miniſters 


whom he cannot ſerve, and others may be 
found to fill his Office, who will not be ſo 
faithful to their County, nor ſo tender of 
Innocence, and who will not be fo ſerupu- 


—— 


GC lous 
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. 

lous of taking all Advantages which may 
enſlave the one, or may oppreſs the other. 
This Conſideration muſt certainly make it 
the Intereſt of the Miniſters, as well as of 
the People, that this Clauſe ſhould be 
dende or explained. Indeed, all Mini- 
ſters can never be too cautious, how they 
ſuffer Oppreſſion, in any Shape, to grow 
up; ſince ſo many Accidents may concur 
to draw it down on their own Heads in 
the moſt terrible Manner. 


Great as the Power of a Principal Mi- 
niſter is, that Power is always very preca- 
rious, and never can be relied on: Himſelf, 
his Family, and his Friends, muſt one 
Day return to, and blend with the Body of 
the People, when that Favour ſhall expire 
which raifed him from among them, and 
which ſupports him above them. If 
Miniſters then are even wiſe for them- 
ſelves, they will not leave the Liberties 
of their Country in a worſe Condition 
than they found them; eſpecially conſi- 
dering, that however uneaſy Miniſters. 

| may 
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may find themſelves under the Laws 
of Liberty, during their Time of Pow- 
er, yet Miniſters themſelves have more 
Occaſion than all the Men in the World 
for the Laws of Liberty, when their Time 
of Power determines. The more formi- 
dable they make their Authority, the more 
formidable they make their worſt Ene- 
mies, when Power ſhifts its Hands, and 
is tranſlated to an oppoſite Faction : The 
greater Scope ſuch Miniſters ſhall give to 
any Sort of Oppreſſion, the greater Dan- 
ger do they create to themſelves; and 
thoſe who prevail againſt them in the Fa- 
vour of the Crown, may make them 
ſuffer moſt ſeverely from any undue Pow- 
er which they give the Crown. 


To prevent the ill Conſequences and 
terrible Effects of this Clauſe, in the Act 
far the better Regulation of Juries, it is 


therefore humbly hoped, and with all due 


Submiſſion reaſonably expected, that if the 
\PraQkice of ſtriking Special Juries is to be 
allowed of by Act of Parliament for any 
| = Ya further 
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further Term of Years, than that which 
now is near expiring, that then the ſeveral 
Frecholders in each County holding an 
Eſtate of Eve Hundred Pounds per Annum, 
or of any other competent Value, may 


be regiſtered in a Book to be kept on pur- 
2 the Buſiu.els of Special Juries; and 


that whenever a Special Jury ſhall be de- 
manded, the Jurors ſhall be drawn by 
Ballotting out of the Body of ſuch Free- 
holders as are to be thus regiſtered: Or 


if this ſhall not be thought expedient, yet 


that at leaſt, the Sheriff” of the County, and 


not the Maſter of the Crown Office, 


authorized to ſtrike all Special Juries, 
Thebs ate the Reaſons, Sir, which I 


prepared to lay before you, as ſoon as I 


heard that there was a Committee appoint- 
ed to conſider of the Laws which are ex- 
pired, or near expiring, And I thought, 


that theſe Reaſons would ſufficiently alarm 


Gentlemen againſt the bare Propoſition of 
extending this Law for another Term of three 


ars 
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Nears only. But when I had finiſhed my 


Obſervations, and whilſt I was debating 
wich myſelt, whether there was any Dan- 
ger of ſuch an Attempt, I law in the 
printed Vortec, that by the Reſolutions of 


the ſaid Committee, agreed to by the whole 


Houſe, this Law, with all the Clauſes 
aubich are contained therein, was without 
any Explanation or Amendment to be 
continued, not only for tliree Years langer, 
but to be made perpetual, and laid upon 
the Necks of all Generations to come. 


Obſlupui, ſteteruntque come, & vox fa 
 cibus hoſt, 


SIR, 


T his Reſolution of the Houſe of Com- 
mons is, at preſent, no more than the 


Foundation of a Bill to be brought 


into Parliament; and therefore we 
will yet remain ſatisfied from. your 
| Love 
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2 to our Country, and from yaur 
Cue of the Conftiryian, that heh 4 

Bill "ill have the utmoſt Attention, 
Fefe it by ſuffered to paſe into 
5 Lau; ſuch 6 Lau, Sir as muſt af- 
"—_ 15 ap wag of Britain, even 10 


* * 


1 am, oY grea: Reſped, 
e 5 SIR. 12 5 | 

; Your moſt Obedient 
Humble Servant. 


